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A. IDENTITY OF PETITIONER 

Jeremey Bryce asks this Court to accept review of the Court of 

Appeals decision terminating review designated in part B of this 

petition. 

B. COURT OF APPEALS DECISION 

Pursuant to RAP 13.4(b), petitioner seeks review of the 

unpublished Court of Appeals decision in State v. Jeremey Taylor 

Bryce, No. 77708-4-I (June 10, 2019). A copy of the decision is in the 

Appendix. 

C. ISSUES PRESENTED FOR REVIEW 

1. Due process requires the State to prove beyond a reasonable 

doubt all essential elements of the charged offense. Second degree child 

molestation as charged in Count 2 required proof of sexual contact, 

which is defined as “any touching of the sexual or other intimate parts 

of a person done for the purpose of gratifying sexual desire of either 

party or a third party.” Here, the State failed to prove Mr. Bryce made 

M.M.’s hands touch the sexual or other intimate parts of his body. Is a 

significant issue under the United States and Washington Constitutions 

presented entitling Mr. Bryce to reversal of Count 2 with instructions to 

dismiss? 
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2. A crime related prohibition that fails to provide ascertainable 

standards of guilt to protect against arbitrary enforcement is void for 

vagueness and must be stricken. Here, the court imposed a condition of 

community placement that Mr. Bryce not enter or frequent places 

where minors reside or congregate, a condition which has previously 

been found to be void for vagueness because it contains no 

ascertainable standards for protecting against arbitrary enforcement. Is 

a significant issue under the United States and Washington 

Constitutions presented requiring this provision be stricken as void for 

vagueness? 

D. STATEMENT OF THE CASE 

Jeremey Bryce met Brianne Lein when he was sixteen years old 

and part of a non-profit program where Ms. Lein was employed. RP 

336-37. Mr. Bryce lived near Ms. Lein and he would go to her house 

and “hang out.” RP 337. By the time Mr. Bryce reached his 21st 

birthday, the two were in a romantic relationship. RP 337-38. 

Ms. Lein had daughter from a prior relationship, M.M., who was 

nine years old when Ms. Lein and Mr. Bryce began their relationship. 

RP 337-38. Shortly after they began their relationship, Mr. Bryce 

moved into Ms. Lein’s home. RP 338-39.  
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Mr. Bryce was unable to maintain stable employment and when 

he was not employed he would spend time in the garage of the house. 

RP 345. Ms. Lien would also spend time in the garage with Mr. Bryce, 

smoking cigarettes. RP 450. Mr. Bryce would also smoke marijuana 

during his time in the garage. RP 450. The garage contained a 

refrigerator and an old sofa that had blankets on it. RP 345-46. 

Mr. Bryce and M.M. enjoyed a happy relationship. RP 340. But 

when M.M. was approximately 12 years old and entering middle 

school, Ms. Lien noticed a change in M.M.’s behavior. RP 341. 

When she was approximately 11 years old, M.M. claimed that 

Mr. Bryce called her into the garage. RP 452. M.M. stated that Mr. 

Bryce was in his pajama bottoms, seated on the sofa with a blanket 

over his lap. RP 452-53. According to M.M., Mr. Bryce told her to sit 

next to him on the sofa. RP 453. Mr. Bryce told M.M. to scoot closer to 

him, and when she did, M.M. claimed Mr. Bryce pulled her onto his lap 

with her back facing him. RP 454. Mr. Bryce grabbed M.M.’s wrists 

and pressed her hands onto his crotch. RP 454-55. M.M. claimed she 

could feel Mr. Bryce’s penis under the blanket. RP 456. Mr. Bryce 

released M.M.’s wrists and she ran into the house. RP 458. 
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M.M. claimed that, several months later when she was 12 years 

old, the same situation was presented. Mr. Bryce called her into the 

garage, asked her to sit on the sofa, then move closer, and then pulled 

her onto his lap. RP 460-61. Mr. Bryce was again wearing pajama 

bottoms, and M.M. claimed Mr. Bryce placed her hands under the 

blanket but not under his pajama bottoms. RP 461. On this occasion, 

M.M. was unsure what if anything she was feeling under the blanket. 

RP 518 (“The middle [incident]. I might have [felt his penis through the 

blanket]. I could have just been guessing as to what was there, 

though.”). Once again, Mr. Bryce released M.M.’s wrists and she fled 

into the house. RP 465. 

A third alleged incident happened when M.M. was either 12 or 

13 years old. RP 467. The same scenario presented itself, except M.M. 

claimed this time Mr. Bryce had no clothing on under the blanket. RP 

468-70. M.M. claimed Mr. Bryce placed her hands onto his penis and 

moved up and down while keeping her hands on his penis. RP 471. 

M.M. again fled when Mr. Bryce released her hands. RP 475.  

M.M. disclosed the alleged incidents to her cabin leader at a 

church camp. RP 476, 478. The cabin leader told the youth pastor who 

contacted the police. RP 303. As a result, Mr. Bryce was charged with 
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two counts of second degree child molestation and one count of first 

degree child molestation. CP 104-06. Following a jury trial, Mr. Bryce 

was convicted as charged. CP 82-84. 

At sentencing, the court imposed several conditions of 

community custody. CP 47-48. Specifically, the court entered the 

following challenged conditions: 

6. Stay out of areas where children’s activities regularly 
occur or are occurring. This includes parks used for 
youth activities, schools, daycare facilities, 
playgrounds, wading pools, swimming pools being 
used for youth activities, play areas (indoor or 
outdoor), sports fields being used for youth sports, 
arcades, and any specific location identified in advance 
by DOC or CCO.1 

 
CP 47. 

The Court of Appeals remanded the matter to the superior court 

to correct a scrivener’s error in Community Custody Condition 7, but 

otherwise affirmed Mr. Bryce’s convictions and sentence. Decision at 

11. 

  

1 The court added: “Also amusement parks, corn mazes, toy departments.” 
The court also added at the end of the condition: “Changes to this list must include 
notice to the defendant ahead of time.” CP 47. 
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E. ARGUMENT ON WHY REVIEW SHOULD BE GRANTED 

1. There was insufficient evidence Mr. Bryce had 
“sexual contact” with M.M. as charged in Count 
2. 

 
The State is required to prove each element of the crime charged 

beyond a reasonable doubt. U.S. Const. amend XIV; Apprendi v. New 

Jersey, 530 U.S. 466, 471, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000); In 

re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970). 

A person commits first degree child molestation when that person has 

“sexual contact with another who is less than twelve years old and not 

married to the perpetrator and the perpetrator is at least thirty-six 

months older than the victim.” RCW 9A.44.083. “Sexual contact” is 

defined as “any touching of the sexual or other intimate parts of a 

person done for the purpose of gratifying sexual desire of either party 

or a third party.” RCW 9A.44.010(2). 

“Sexual gratification” is not an element of the crime of first 

degree child molestation. Rather, it is a definition clarifying the 

meaning of the element “sexual contact.” State v. Lorenz, 152 Wn.2d 

22, 34-35, 93 P.3d 133 (2004). 

M.M. testified that all three incidents happened in the same 

manner: Mr. Bryce had M.M. sit on his lap, he pulled her hands behind 
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her back and had her touch him. RP 454-55, 461-63, 470-74. But, on 

Count 2, the State failed to prove M.M. touched Mr. Bryce’s sexual or 

other intimate parts: 

Q.  So I want to talk now a little bit about -- oh, and I 
think you had said that you could feel through the 
clothes his penis; is that correct? I think you told that 
to Mr. Langbehn. Did I get that wrong?  

 
A.  I mean, it depends on which occasion you're talking 

about.  
 
Q.  The middle one. 
 
A.  The middle one. I might have. I could have just been 

guessing as to what was there, though. It’s...  
 
Q.  So you think it’s possible you didn't?  
 
A.  It’s possible but unlikely, ‘cause there’s not much 

else there other than his legs, which are much bigger 
than... 

 
RP 518-19 (emphasis added). 

While M.M.’s testimony establishes she touched Mr. Bryce, it 

wholly fails to establish she touched his sexual or intimate parts. 

Viewed in the light most favorable to the State, this testimony is at best 

equivocal, which is insufficient to establish this element. The State 

failed to prove all of the essential elements of Count 2. 

This Court should grant review to clarify what constitutes 

“sexual gratification” and reverse Count 2. 
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2. The condition barring Mr. Bryce from entering 
locations where minors are known to congregate is 
void for vagueness. 

 
Under the Due Process Clause of the Fourteenth Amendment, a 

prohibition is void for vagueness if either (1) it does not define the 

offense with sufficient definiteness such that ordinary people can 

understand what conduct is prohibited, or (2) it does not provide 

ascertainable standards of guilt to protect against arbitrary enforcement. 

City of Chicago v. Morales, 527 U.S. 41, 56, 119 S.Ct. 1849, 144 

L.Ed.2d 67 (1999) (plurality opinion); Spokane v. Douglass, 115 

Wn.2d 171, 178, 795 P.2d 693 (1990). Thus, a condition of community 

custody is unconstitutionally vague if it fails to do either. State v. Bahl, 

164 Wn.2d 739, 753, 193 P.3d 678 (2008). 

In State v. Irwin, this Court struck on vagueness grounds a 

similar condition of community custody as imposed here, prohibiting 

the defendant from areas where children’s activities regularly occur. 

191 Wn.App. 644, 655, 364 P.3d 830 (2015). The Court noted that 

adding examples, such as here, arguably resolves the first prong of the 

vagueness test, providing notice of the conduct proscribed. See id. (“It 

may be true that, once the CCO sets locations where “children are 

known to congregate” for Irwin, Irwin will have sufficient notice of 
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what conduct is proscribed.”). But, the Court pointed out that giving 

sufficient notice does not solve the vagueness problem: 

It may be true that, once the CCO sets locations where 
“children are known to congregate” for Irwin, Irwin will 
have sufficient notice of what conduct is proscribed. But, 
although that would help the condition satisfy the first 
prong of the vagueness analysis, it would leave the 
condition vulnerable to arbitrary enforcement. See Bahl, 
164 Wn.2d at 753, 193 P.3d 678; Sansone, 127 Wn.App. 
at 639, 111 P.3d 1251. The potential for arbitrary 
enforcement would render the condition unconstitutional 
under the second prong of the vagueness analysis. See 
Bahl, 164 Wn.2d at 753, 193 P.3d 678.  

Irwin, 191 Wn.App. at 655. 

Here, the condition is unconstitutionally vague because it is 

vulnerable to arbitrary enforcement. The condition provides that DOC 

is the entity to enforce this condition by determining the locations that 

would violate the condition. CP 170, 172. Thus, because the condition 

encompasses a wide range of locations, it “does not provide 

ascertainable standards of guilt to protect against arbitrary 

enforcement.” Bahl, 164 Wn.2d at 753.  

This Court should grant review and rule that this condition is 

void for vagueness because it leaves it to DOC alone to determine what 

constitutes “areas where children’s activities regularly occur or are 
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occurring” for which the illustrative list adds nothing to cure the 

vagueness.  

F. CONCLUSION 

For the reasons stated, Mr. Bryce asks this Court to grant review 

and either reverse Count 2 with instructions to dismiss, or strike 

Community Custody Condition 6 as void for vagueness. 

DATED this 8th day of July 2019. 

  Respectfully submitted, 
 
  s/Thomas M. Kummerow     
  THOMAS M. KUMMEROW (WSBA 21518) 
  tom@washapp.org 
  Washington Appellate Project – 91052 
  Attorneys for Petitioner 
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6/10/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Appellant, 

V. 

JEREMEY TAYLOR BRYCE, 

Respondent. 

No. 77708-4-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: June 10, 2019 

APPELWICK, C.J. - Bryce appeals his conviction for second degree child 

molestation. He argues that the State failed to prove beyond a reasonable doubt . 

that he had sexual contact with M.M. He also contends that two community 

custody conditions are unconstitutionally vague. We affirm, but remand to the trial 

court to correct a scrivener's error in Bryce's judgment and sentence. 

FACTS 

Brianne Lein started dating Jeremey Bryce when her daughter, M.M., was 

nine. Bryce was 21 at the time. Soon after they started dating, Bryce moved in 

with Lein. Lein lived with M.M. and her son, L.M. 

Lein noticed that M.M.'s relationship with Bryce became strained when M.M. 

entered middle school. Lein was working full time, and Bryce worked off and on. 

He had trouble holding a job for more than three to six months at a time, which 

caused tension between him and Lein. Bryce often stayed home with the kids, 

and would spend time in the garage. 



No. 77708-4-1/2 

When M.M. was 14, she went to a weeklong church camp with a friend. 

During a small group session, M.M. became very emotional. After the session, her 

cabin leader, Christy Hilderbrand, pulled her aside and asked if she was okay. 

M.M. started talking about her family life, and told Hilderbrand that she was 

sexually abused. Hilderbrand told the youth pastor at the camp about what M.M. 

had said. The youth pastor then contacted the police. 

About two or three days after M.M. got home from camp, the police arrived 

at her house. They tried talking to her about what she had told Hilderbrand. M.M. 

told the police that something had happened, but did not give any details. She 

later told Paula Newman-Skomski, a forensic nurse examiner, that Bryce touched 

her over and under her clothes, and made her '"touch him in his crotch area over 

and under his clothes."' She also participated in a forensic interview, where she 

provided more details about what happened between her and Bryce. 

The State charged Bryce with one count of first degree child molestation, 

and two counts of second degree child molestation. At trial, M.M. detailed three 

separate instances of sexual abuse by Bryce. 

First, M.M. testified that, when she was between fifth and sixth grade, Bryce 

called her into the garage. Bryce was seated on a couch, in his pajamas, covered 

with a blanket. When M.M. entered the garage, he told her to sit down on the 

couch and move closer to him, which she did. He then picked her up and placed 

her on his lap, so that her back was facing his stomach. He grabbed her wrists, 

put them behind her back, and "pressed them against his crotch." M.M. testified 

2 
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that Bryce pressed both of her' hands against his penis, which she could "kind of 

feel" through the blanket, and held them there for about one to five minutes. 

Second, M.M. testified that, almost a year later when she was 12, Bryce 

called her into the garage. He was sitting on the couch, covered with a blanket, 

and had pajama pants on. Once M.M. was in the garage, he called her over to sit 

down on the couch. He then asked her to move closer to him, which she did. He 

again pulled her onto his lap, took her wrists, used them to help pull up the blanket, 

and put her hands underneath the blanket. M.M. testified that, at this point, she 

could feel Bryce's penis through his pajamas. She also testified that she was not 

sure if she could feel his penis, but that her hands were in the crotch area of his 

pants. Bryce held her hands there for about 5 to 10 minutes. 

Last, M.M. testified that, when she was 12 or 13, Bryce again called her into 

the garage. He had a blanket on his lap, and asked her to come sit down on the 

couch and talk with him. Once she sat down, he asked her to move closer to him, 

which she did. He then pulled her onto his lap, grabbed her wrists, put them under 

the blanket, put her hands on his penis, and moved her hands up and down. Bryce 

was not wearing pants or underwear. This lasted for about 10 minutes. 

A jury found Bryce guilty as charged. At sentencing, the trial court imposed 

several community custody conditions. Bryce appeals. 

DISCUSSION 

Bryce makes two arguments. First, he argues that the State failed to prove 

beyond a reasonable doubt that he had sexual contact with M.M. Second, he 

argues that the community custody conditions prohibiting him from (1) entering 

3 
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areas where children regularly congregate and (2) possessing or accessing 

depictions of minors engaged in sexually explicit conduct are unconstitutionally 

vague. 

I. Sufficiency of Evidence 

Bryce argues that there is insufficient evidence that he had sexual contact 

with M.M., an element of second degree child molestation as charged in count two. 

Specifically, he asserts that M.M.'s testimony about the second instance of sexual 

abuse fails to establish sexual contact. 

The sufficiency of the evidence is a question of constitutional law that we 

review de novo. State v. Rich, 184 Wn.2d 897, 903, 365 P.3d 746 (2016). 

Evidence is sufficient to support a conviction if, viewed in the light most favorable 

to the prosecution, it permits any rational trier of fact to find the essential elements 

of the crime beyond a reasonable doubt. State v. Salinas, 119 Wn.2d 192, 201, 

829 P .2d 1068 (1992). "A claim of insufficiency admits the truth of the State's 

evidence and all inferences that reasonably can be drawn therefrom." kl 

Circumstantial and direct evidence are equally reliable. State v. Delmarter, 94 

Wn.2d 634, 638, 618 P.2d 99 (1980). We must defer to the trier of fact on issues 

of conflicting testimony, credibility of witnesses, and the persuasiveness of the 

evidence. State v. Hernandez, 85 Wn. App. 672,675, 935 P.2d 623 (1997). 

To convict Bryce of second degree child molestation as charged in count 

two, the State had to prove beyond a reasonable doubt that "on a specific date on 

or about the 6th day of October, 2011 through on or about the 5th day of October, 

2013, on an occasion separate and distinct from the conduct alleged in Count 3, 

4 



No. 77708-4-1/5 

[Bryce] had sexual contact with [M.M.]." "Sexual contact" means "any touching of 

the sexual or other intimate parts of a person done for the purpose of gratifying 

sexual desire of either party or a third party." RCW 9A.44.010(2). To prove sexual 

contact, "the State must establish the defendant acted with a purpose of sexual 

gratification." State v. Stevens, 158 Wn.2d 304, 309, 143 P.3d 817 (2006). 

Sexual contact includes touching "that a person of common intelligence 

could fairly be expected to know that, under the circumstances, the parts touched · 

were intimate and therefore the touching was improper." State v. Jackson, 145 

Wn. App. 814, 819, 187 P.3d 321 (2008). "The statute defining 'sexual contact' 

makes no distinction between the victim's intimate parts being touched by the 

accused or the accused's intimate parts being touched by the victim." !g_,_ "The 

touching may be made through clothing between the accused and the victim." !g_,_ 

(footnote omitted). In determining whether this element has been satisfied, we 

look to the totality of the facts and circumstances presented. State v. Harstad, 153 

Wn. App. 10, 21,218 P.3d 624 (2009). 

Bryce argues that M.M.'s touching of the outside of his pajamas was not 

sexual contact as required for second degree child molestation. He contends that, 

while M.M.'s testimony establishes she touched him, "it wholly fails to establish 

she touched his sexual or intimate parts." He points to the following testimony: 

Q. So I want to talk now a little bit about -- oh, and I think you had 
said that you could feel through the clothes his penis; is that 
correct? I think you told that to Mr. Langbehn. Did I get that 
wrong? 

A. I mean, it depends on which occasion you're talking about. 

5 
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Q. The middle one. 

A. The middle one. I might have. I could have just been 
guessing as to what was there, though. It's ... 

Q. So you think it's possible you didn't? 

A. It's possible but unlikely, [because] there's not much else 
there other than his legs. 

M.M. was previously asked what she could feel with her hands on this 

occasion. She responded, "I could feel [Bryce's] penis through his pajamas." She 

was also asked if she was sure that she could feel his penis, and responded, "No." 

She stated that she could feel "[t]he seams of the pajama pants and where they 

meet at the crotch o{ your pants, the bend there." She testified that Bryce held her 

hands there for about 5 to 10 minutes. 

A jury could infer that what M.M. described Bryce doing with her hands was 

consistent with using her for the purpose of sexual gratification. She testified that 

he held her hands in the crotch area of his pants for about 5 to 10 minutes. Under 

these circumstances, "a person of common intelligence could fairly be expected to 

know that ... the parts touched were intimate and therefore the touching was 

improper." Jackson, 145 Wn. App. at 819. Although M.M.'s testimony that she 

could feel Bryce's penis conflicts with her testimony that she might not have felt 

his penis, we defer to the trier of fact on issues of conflicting testimony and witness 

credibility. Hernandez, 85 Wn. App. at 675. Viewed in the light most favorable to 

the State, the evidence is sufficient to prove that Bryce had sexual contact with 

M.M.1 

1 In a statement of additional grounds, Bryce makes two arguments relating 
to the sufficiency of the evidence. First, he argues that M.M.'s testimony 

6 
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II. Community Custody Conditions 

Bryce argues second that the community custody conditions prohibiting him 

from (1) entering areas where children regularly congregate and (2) possessing or 

accessing depictions of minors engaged in sexually explicit conduct are 

unconstitutionally vague. 

Under the due process clause, a prohibition is void for vagueness if (1) it 

does not provide ordinary people fair warning of the proscribed conduct, and (2) it 

does not have standards that are definite enough to protect against arbitrary 

enforcement. See State v. Irwin, 191 Wn. App. 644, 652-53, 364 P.3d 830 (2015). 

"Unconstitutional vagueness" means that persons of ordinary intelligence must 

guess as to the proscribed conduct. City of Spokane v. Douglass, 115 Wn.2d 171, 

179, 795 P .3d 693 (1990). If persons of ordinary intelligence can understand what 

the condition proscribes, notwithstanding some possible areas of disagreement, 

the condition is sufficiently definite. See State v. Bahl, 164 Wn.2d 739, 754, 193 

P.3d 678 (2008). We review community custody conditions for abuse of discretion 

and will reverse them if they are manifestly unreasonable. State v. Sanchez 

Valencia, 169 Wn.2d 782, 791-92, 239 P.3d 1059 (2010). 

contradicts statements she previously made under oath, including that the reason 
for her allegations was that she wanted Bryce out of the house and that she 
regularly takes drama classes. He does not provide a citation to these statements 
in the record. But, even if M.M.'s testimony contradicts statements she previously 
made under oath, we must defer to the trier of fact on issues of conflicting 
testimony and witness credibility. Hernandez, 85 Wn. App. at 675. Second, Bryce 
asserts that, because there is no physical evidence of his sexual contact with M.M., 
the required elements of child molestation have not been met for all three counts. 
But, no Washington authority requires physical evidence to convict a defendant of 
child molestation. Bryce does not cite any other authority to support his assertion. 
Accordingly, Bryce's arguments fail. 

7 
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A. Condition 6 

Bryce argues that condition 6, which bars him from entering locations where 

minors are known to congregate, is unconstitutionally vague because it is 

vulnerable to arbitrary enforcement. 

Condition 6 provides, 

Stay out of areas where children's activities regularly occur or are 
occurring. This includes parks used for youth activities, schools, 
daycare facilities, playgrounds, wading pools, swimming pools being 
used for youth activities, play areas (indoor or outdoor), sports fields 
being used for youth sports, arcades, and any specific location 
identified in advance by [the Department of Corrections] or CCO 
[(community corrections officer)].(21 

It also states that "[c]hanges to the list must include notice to the defendant ahead 

of time." 

Bryce likens this case to Irwin. There, the community custody condition at 

issue provided, '"Do not frequent areas where minor children are known to 

congregate, as defined by the supervising CCO."' Irwin, 191 Wn. App. at 652. It 

did not include an illustrative list of prohibited locations. ill at 655. This court 

struck the condition as being void for vagueness. ill It noted, 

It may be true that, once the CCO sets locations where 
"children are known to congregate" for Irwin, Irwin will have sufficient 
notice of what conduct is proscribed. But, although that would help 
the condition satisfy the first prong of the vagueness analysis, it 
would leave the condition vulnerable to arbitrary enforcement. The 
potential for arbitrary enforcement would render the condition 
unconstitutional under the second prong of the vagueness analysis. 

ill (footnote and internal citations omitted). 

2 A handwritten addendum also indicates that Bryce is prohibited from 
entering amusement parks, corn mazes, and toy departments. 

8 
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Unlike Irwin, condition 6 includes an illustrative list of prohibited locations 

where children are known to congregate. And, it provides that any changes to the 

list must include notice to Bryce ahead. Still, Bryce contends that, because the 

condition encompasses a wide range of locations, it does not provide ascertainable 

standards of guilt to protect against arbitrary enforcement. 

This court has held that a condition that states, "'Do not enter any parks, 

playgrounds, or schools where minors congregate,"' is not unconstitutionally vague 

or void for vagueness. State v. Norris, 1 Wn. App. 2d 87, 96, 404 P.3d 83 (2017), 

rev'd on other grounds, State v. Hai Minh Nguyen, 191 Wn.2d 671, 425 P.3d 847 

(2018). Condition 6 is consistent with that level of detail. The phrase "areas where 

children's activities regularly occur or are occurring" in the first sentence modifies 

the illustrative list of prohibited locations in the second sentence. Bryce does not 

argue that any particular word or phrase in the condition is unclear. Thus, the 

language is specific enough so that a person of ordinary intelligence can 

understand which locations Bryce is prohibited from entering. 

If persons of ordinary intelligence can understand what the condition 

proscribes, the condition is sufficiently definite. See Bahl, 164 Wn.2d at 754. 

Accordingly, condition 6 is sufficiently definite to protect against arbitrary 

enforcement, and is not unconstitutionally vague. 

8. Condition 7 

Bryce argues that condition 7, which prohibits him from possessing or 

accessing depictions of minors engaged in sexually explicit conduct, is 

unconstitutionally vague because it cites a statute that does not exist. He also 

9 
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asserts that it provides no ascertainable standards to guard against discriminatory 

and arbitrary enforcement. 

Condition 7 provides, "Do not possess or access depictions of minors 

engaged in sexually explicit conduct, as defined by RCW 9.68.011." The State 

concedes that this condition "contains a clear scrivener's error," in that "sexually 

explicit conduct" is defined by RCW 9.68A.011, not RCW 9.68.011. Bryce does 

not address this concession. 

RCW 9.68A.011 (4) defines "'[s]exually explicit conduct"' as "actual or 

simulated": 

(a) Sexual intercourse, including genital-genital, oral-genital, 
anal-genital, or oral-anal, whether between persons of the same or 
opposite sex or between humans and animals; 

(b) Penetration of the vagina or rectum by an object; 

(c) Masturbation; 

(d) Sadomasochistic abuse; 

(e) Defecation or urination for the purpose of sexual 
stimulation of the viewer; 

(f) Depiction of the genitals or unclothed pubic or rectal areas 
of any minor, or the unclothed breast of a female minor, for the 
purpose of sexual stimulation of the viewer. For the purposes of this 
subsection (4)(f), it is not necessary that the minor know that he or 
she is participating in the described conduct, or any aspect of it; and 

(g) Touching of a person's clothed or unclothed genitals, 
pubic area, buttocks, or breast area for the purpose of sexual 
stimulation of the viewer. 

The language of the statute is specific enough so that a person of ordinary 

intelligence can understand which materials Bryce is prohibited from accessing or 

10 
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possessing. Bryce does not argue otherwise. Accordingly, we accept the State's 

concession and remand to the trial court to correct condition 7 to read, "as defined 

by RCW 9.68A.011." 

We affirm, but remand to the trial court to correct a scrivener's error in 

Bryce's judgment and sentence. 

WE CONCUR: 

~. 4.c.r 
l 
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